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finding investigations behind closed doors; that the Investigating Committees were required to allow agency attorneys to attend depositions; that the Minority was entitled to certain subpoena powers; and that the House engaged in "threats and intimidation" by informing Executive Branch subpoena recipients of the legal consequences of their failure to comply with duly authorized Congressional subpoenas.[1]


The President has asserted many procedural arguments, but they all fail for similar reasons. First, the House—not the President—has the "sole Power of Impeachment"[2] and the sole power "to determine the Rules of its Proceedings."[3] President Trump's process complaints thus concern matters entrusted to the exclusive discretion of the House. His disagreement with how the House has organized its hearings and carried out its investigations offers no excuse for breaking the law and directing others to do so. Second, as already described, impeachment proceedings are not criminal in character and involve only the charging-style decision on whether to accuse the President of "high Crimes and Misdemeanors."[4] Thus, although President Trump has described his demands as seeking "due process," none of these procedures are "due" to him under the Constitution here. Third, President Trump's demands have no basis in history or prior practice, which cut against him.[5] Finally, in passing H. Res. 660, the House implemented procedural protections for the President that exceed (or are consistent with) those afforded to Presidents Nixon and Clinton.<ref>See supra The Impeachment Inquiry.<ref> The fact that President Trump declined to take advantage of these protections does not excuse his across-the-board stonewalling of



	↑ See Oct. 8 Cipollone Letter. President Trump also raised arguments relating to "confidentiality interests" and the socalled doctrine of "absolute immunity." Id.; see also, e.g., McGahn, 2019 WL 6312011, at *34-45. As to the first argument, "[t]here is no basis in the law of executive privilege for declaring a categorical refusal to respond to any House subpoena. In an impeachment inquiry the House's need for information and its Constitutional authority are at their greatest, and the Executive's interest in confidentiality must yield." Ukraine Report, at 214. Moreover, although executive privilege could not excuse or justify the President's categorical and indiscriminate defiance, it bears notice that the President has not actually asserted executive privilege in the House's impeachment inquiry. Turning to the second argument, the House has never recognized the fictional theory of "absolute immunity" as a valid ground for defying an impeachment inquiry, and every federal court to consider the doctrine of "absolute immunity" has rejected it. See McGahn, 2019 WL 6312011, at *45; Comm. on Judiciary, U.S. House of Representatives v. Mier, 558 F. Supp. 2d 135-36 (D.D.C. 2008). It is inconceivable that this doctrine has lurked, in hiding, for centuries as a hidden excuse for Presidents to block untold numbers of current and former Executive Branch officials from giving any testimony whatsoever to the House. In any event, President Trump's direction that the Executive Branch undertake a total blockade of the House impeachment inquiry extends well beyond even the most extreme view of "absolute immunity," and so this doctrine neither excuses nor explains the President's position as articulated in Mr. Cipollone's letter.

	↑ U.S. Const. art. I, § 2.

	↑ Id. at § 5.

	↑ See supra The Impeachment Inquiry.

	↑ See supra The Impeachment Inquiry.
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