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Committee (but not voted on by the full House) was built upon a months-long negotiation with the White House, preceded by a years-long investigation by both houses of Congress.[1]


B. An Impeachment Inquiry Does Not Elevate the House of Representatives Above Fundamental Privileges


The Majority cites the "sole Power of Impeachment" five times in the two Articles of Impeachment. The recitation of Article I, Section 2, Clause 5 of the Constitution is correct, but it is utterly circular to assert the President deserves to be impeached because he defended himself from impeachment. The Constitution's grant of the impeachment power to the House of Representatives does not temporarily suspend the rights and powers of the other branches established by the Constitution. The initiation of impeachment proceedings does not entitle the House of Representatives automatic license to intrude into all corners of the federal government. For additional information regarding the unfair-and in fact, antagonistic- posture the Majority took during its investigation, refer to Section III of the Minority Views of the Intelligence Committee, attached as Appendix A.

The Majority's Articles also illustrate the risk of appropriating language from previous Articles of Impeachment never brought to a vote before the House of Representatives. Specifically, the Majority appears to have lifted from the Articles of Impeachment of President Nixon the language accusing the President of asserting privileges "without lawful cause or excuse."[2] But that is, of course, the heart of the argument in opposition to this Article. It is not for the Legislative Branch to determine unilaterally what is a "lawful cause or excuse." In fact, "[i]t is emphatically the duty of the Judicial Department to say what the law is."[3] The initiation of an impeachment inquiry does not change this calculus. The advantage an impeachment inquiry bestows to fact gatherers is the greater legitimacy of the Legislative Branch over the Executive Branch before a Judicial Branch judge or magistrate, which the Majority avoided altogether. The House of Representatives has no power to make laws by itself, and it has no mandate to determine to what privileges the Executive Branch is entitled. Though it may draft and pass Articles of Impeachment cloaking itself in the parlance of the judiciary, the House of Representatives is no substitute for the Judicial Branch. The adoption of such terminology further undermines the seriousness of this Article. In fact, it suggests the Majority is either unaware of the Nixon precedent, or seeks to deceive the American public about it.







	↑ After requests were made to the White House on February 25, 1974, discussions were entered into to attempt to elicit further cooperation with the White House. Only after these negotiations failed was the first subpoena issued on April 11, 1974, authorized on a bipartisan basis by a vote of 33 to 3. President Nixon proceeded to release to the Committee and the public edited transcripts of 31 of the 42 subpoenaed recorded conversations. Finding the production insufficient and incompliant with the subpoena, the Committee authorized two additional subpoenas on May 15: the first, approved 37 to 1, demanded production of additional recorded telephone conversations which included President Nixon; the second, approved by separate but overwhelmingly bipartisan vote, demanded the "daily diaries" of President Nixon's calls for four specified periods. In a letter to Chairman Rodino on May 22, the President declined to produce the subject material of the May 15 subpoenas. On May 30, the Committee authorized a fourth subpoena, by a vote of 37 to 1, which demanded additional tape recordings and all papers relating to Watergate. By a vote of 28 to 10, the Committee also responded to President Nixon's failure to produce subpoenaed material, which was in turn was replied to by President Nixon on June 9. On June 24, the Committee authorized additional subpoenas into the ITT antitrust litigation and Kleindienst confirmation, domestic surveillance, governmental decisions affecting the dairy industry and campaign contributions, and alleged misuse of the IRS.

	↑ Cf. Third Article Impeaching Richard M. Nixon, President of the United States. Approved by H. Comm. on the Judiciary (July 30, 1974).

	↑ Marbury v. Madison, 5 U.S. 137 (1803).
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