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Instead of adopting abstract or inflexible rules, the House and Senate have long relied on their common sense and good judgment to assess evidence in impeachments. When evidence is relevant but there is reason to question its reliability, those considerations affect how much weight the evidence is given, not whether it can be considered at all.

Here, the factual record is formidable and includes many forms of highly reliable evidence. It goes without saying, however, that the record might be more expansive if the House had full access to the documents and testimony it has lawfully subpoenaed from government officials. The reason the House lacks such access is an unprecedented decision by President Trump to order a total blockade of the House impeachment inquiry.

In contrast, the conduct of prior chief executives illustrates the lengths to which they complied with impeachment inquiries. As President James Polk conceded, the "power of the House" in cases of impeachment "would penetrate into the most secret recesses of the Executive Departments," and "could command the attendance of any and every agent of the Government, and compel them to produce all papers, public or private, official or unofficial, and to testify on oath to all facts within their knowledge." [1] Decades later, when the House conducted an impeachment inquiry into President Johnson, it interviewed cabinet officials and Presidential aides, obtained extensive records, and heard testimony about conversations with Presidential advisors.[2] Presidents Grover Cleveland, Ulysses S. Grant, and Theodore Roosevelt each confirmed that Congress could obtain otherwise-shielded executive branch documents in an impeachment inquiry.[3] And in President Nixon's case—where the President's refusal to turn over tapes led to an article of impeachment—the House Judiciary Committee still heard testimony from his chief of staff (H.R. Haldeman), special counsel (Charles Colson), personal attorney (Herbert Kalmbach), and deputy assistant (Alexander Butterfield). Indeed, with respect to the Senate Watergate investigation, President Nixon stated: "All members of the White House Staff will appear voluntarily when requested by the committee. They will testify under oath, and they will answer fully all proper questions."[4]President Trump's categorical blockade of the House impeachment inquiry has no analogue in the history of the Republic.[5]


As a matter of constitutional law, the House may properly conclude that a President's obstruction of Congress is relevant to assessing the evidentiary record in an impeachment inquiry. For centuries, courts have recognized that "when a party has relevant evidence within his control which he



	↑ H.R. Jour., 29th Cong., 1st Sess. 693 (1846); 4 James D. Richardson ed., Messages and Papers of Presidents 434-35 (1896).

	↑ See generally Reports of Committees, Impeachment Investigation, 40th Cong., 1st Sess. 183-578 (1867).

	↑ See Jonathan David Shaub, The Executive's Privilege: Rethinking the President's Power to Withhold Information, Lawfare (Oct. 31, 2019).

	↑ The White House, Remarks by President Nixon (Apr. 17, 1973) President Nixon initially stated that members of his "personal staff" would "decline a request for a formal appearance before a committee of the Congress," but reversed course approximately one month later., The White House, Statement by the President, Executive Privilege ( Mar. 12, 1973).

	↑ See Tribe & Matz, To End A Presidency at 129 ("Congress's investigatory powers are at their zenith in the realm of impeachment. They should ordinarily overcome almost any claim of executive privilege asserted by the president.").
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