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2004)). Copyright protection for works created entirely by machines would be even more extraordinary.

Finally, Plaintiff’s Motion omits Kelley, a case cited by the Office. See Dkt. 13-8 at US_0000035. In Kelley, the Seventh Circuit held that a “living garden” was not copyrightable, in part, because “works owing their form to the forces of nature cannot be copyrighted.” 635 F.3d at 304. The Seventh Circuit cited the Office and explained that because “authorship is an entirely human endeavor,” “[a]uthors of copyrightable works must be human.” Id. at 304 (citing Compendium (Second) §§ 202.02(b), 503.03(a) and Patry on Copyright § 3:19 (2010)). Even though the garden in Kelley was the product of some human involvement, it was “not the kind of authorship required for copyright.” 635 F.3d at 304. Rather, the constituent elements of the garden “originate[d] in nature, not in the mind of the [human] gardener.” Id. The same is true here—the Work’s visual elements are not the product of human endeavor but were instead “autonomously created by a computer algorithm.” Dkt. 13-2 at US_0000001.


	
	
	4.
	The Creativity of the Work’s Visual Elements is Irrelevant



Plaintiff accurately states that the scope of “works” covered by the Act reflects a deliberate choice by Congress regarding the scope of copyrightable material, including what works are “work[s] of authorship,” 17 U.S.C. § 102(a). Dkt. 16 at 7–9. However, Plaintiff’s claim that the Work is “adequately creative” because it “contains visual elements in a novel way” misses the point. Id. at 9. The question of the category of the Work or its creativity is not the inquiry on which the Office based its refusal decision. See Dkt. 13-8. Section 102 protects “original works of authorship fixed in any tangible medium of expression.” 17 U.S.C. § 102(a). Creativity and originality are required, but not sufficient for protection; it is only the creativity and originality of “authors”—humans—that are eligible for copyright. In this case, the


18












[image: ]

[image: ]

Retrieved from "https://en.wikisource.org/w/index.php?title=Page:Thaler_v._Perlmutter,_Response_to_Motion_for_Summary_Judgment.pdf/24&oldid=13932377"


		Category: 	Proofread




	





	Navigation menu

	
		

	
		Personal tools
	

	
		
			Not logged in
	Talk
	Contributions
	Create account
	Log in


		
	



		
			

	
		Namespaces
	

	
		
			Previous page
	Next page
	Page
	Discussion
	Image
	Index


		
	



			

	
	
		English
	
	
		
		

		
	



		

		
			

	
		Views
	

	
		
			Read
	Edit
	View history


		
	



			

	
	
		More
	
	
		
		

		
	



			

	Search

	
		
			
			
			
			
		

	




		

	

	

	
		
	

	

	
		Navigation
	

	
		
			Main Page
	Community portal
	Central discussion
	Recent changes
	Subject index
	Authors
	Random work
	Random author
	Random transcription
	Help
	Donate


		
	



	

	
		
	

	
		
		

		
	




	
		Tools
	

	
		
			What links here
	Related changes
	Special pages
	Permanent link
	Page information
	Cite this page
	Get shortened URL
	Download QR code


		
	




	
		Print/export
	

	
		
			Printable version
	Download EPUB
	Download MOBI
	Download PDF
	Other formats


		
	



	

	
		In other languages
	

	
		
		

		

	










		 This page was last edited on 1 March 2024, at 19:16.
	Text is available under the Creative Commons Attribution-ShareAlike License; additional terms may apply.  By using this site, you agree to the Terms of Use and Privacy Policy.




		Privacy policy
	About Wikisource
	Disclaimers
	Code of Conduct
	Developers
	Statistics
	Cookie statement
	Mobile view



		[image: Wikimedia Foundation]
	[image: Powered by MediaWiki]






